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Thiscaseinvolvesapetitionfor termination of parental rightsand adoption. Respondent-

Appellant, Edward Rice, appealsfrom the order of thetrial court terminating his parentd rights



and granting the adoption of his minor child to Petitioners-Appellees, Larry Bradberry and
Debbie Bradberry.*

The minor child, Katerina Kayann Rice, involved in this matter was born on December
30, 1992. Mr. Riceis the biological father of the child. The child’s biological mother was
Kimberly Diver. Ms. Diver was killed on May 1, 1993 by Mr. Rice. Mr. Rice has been
incarcerated since the death of Ms. Diver and is currently serving a life sentence without any
definitereleasedate. SinceMay 1, 1993, the child’ smaternal grandparents, Larry Bradberry and
Debbie Bradberry, have had custody of the minor child.

On April 21, 1998, the Bradberrys filed a petition to adopt the minor child requesting,
inter alia, that Mr. Rice’ s parental rights be terminated since he hasabandoned the minor child
in that he has not provided support to or visited with the minor child for more than four
consecutive months preceding thefiling of the petition. Subsequently, Mr. Ricefiled an answer
on May 6, 1998 denying the allegations that he has abandoned the minor child and contending
that the reason he has been unable to visit with the minor child is because of hisincarceration
and that no one has brought the minor child to visit him in prison. Along with the answer, Mr.
Riceasofiled apetitionfor writ of habeas corpusad testificandum requesting that he be present
to testify at the hearing concerning the petition of adoption.

On August 10, 1998, thetrial court entered afinal order terminating the parental rights
of Mr. Ricefinding that he had abandoned the minor child by failing to support or visit the child
since April 30,1993. Theorder aso found that the child’ sadoptionisinthechild sbest interest
and granted the adoption to petitioners. Onthe samedate, thetrial court entered an order denying
the writ of habeas corpus ad testificandum.

Mr. Rice has appealed and presentsthe following issuefor our review: Whether the trial
court erred when it denied his petition to attend the adoption hearing thus violating his
constitutional rights of due process pursuant to the Fourteenth Amendment of the United States
Constitution.

Mr. Rice assertsin his brief that “the trial court denied his statutory right to be present

! The record on appea does not contain a transcript or statement of the evidence,
therefore the facts we relate are based on the information in the technical record and, as
uncontroverted, in the parties' briefs.



at the hearing.” Thus, he asserts that he was denied his due process rights provided by T.C.A.
§ 36-1-113 (1996), which his brief quotes as follows:
InT.C.A., 8§ 36-1-113, it clearly staes:

“(f) Before terminating the rights of any parent or guardian who
Isincarcerated or who wasincarcerated at the time of an action or
proceeding isinitiated, it must be affirmatively show [sic] to the
court that such incarcerated parent or guardian received actual
notice of the following:

(1) Thetimeand place of the hearing to terminate
parental rights;

(2) That the hearing will determine whether the
rights of the incarcerated parent or guardian
should be terminated;

(3) That the incarcerated parent or guardian has
theright to appear at such hearing and contest the
allegationthat therightsof theincarcerated parent
or guardian should be terminated,;

(4) That if the incarcerated parent or guardian
wishesto appear at the hearing and the allegation,
such incarcerated parent or guardian will be
provided with transportation to such hearing and,
if indigent, will be provided with a court-
appointed attorney to assist such person in
contesting the allegation; and. . . .”

Unfortunately for Mr. Rice, the part of the statute quotedin his brief was no longer the
law at the time the petition in the instant case was filed. T.C.A. 8 36-1-113(f) (Supp. 1998)

provides, as effective June 2, 1997, as follows:

Before terminating the rights of any parent or guardian
who is incarcerated or who was incarcerated at the time of an
action or proceeding isinitiated, it must be affirmatively shown
to the court that such incarcerated parent or guardian received
actual notice of the following:

(1) Thetimeand place of the hearing to terminate parental
rights;

(2) That the hearing will determine whether the rights of
the incarcerated parent or guardian should be terminated;

(3) That the incarcerated parent or guardian has the right
to participate in the hearing and contest the allegation that the
rightsof theincarcerated parent or guardian should beterminated,
and, at the discretion of the court, such participation may be
achieved through personal appearance, teleconference,
telecommunication or other means deemed by the court to be
appropriate under the circumstances;

(4) That if the incarcerated parent or guardian wishes to
participatein the hearing and contest the allegation, such parent
or guardian:



(A) If indigent, will be provided with a court-appointed
attorney to assist the parent or guardian in contesting the
allegation; and
(B) Shall have the right to perpetuate such person’s
testimony or that of any witness by means of depositions or
interrogatories as provided by the Tennessee Rules dof Civil
Procedure; and
(5) If, by means of asigned waiver, the court determines
that theincarceraed parent or guardian hasvoluntarily waived the
right to participate inthe hearing and contest the allegation, or if
such parent or guardian takes no action after receiving notice of
such rights, the court may proceed with such action without the
parent’ s or guardian’ s participation.
Thus, it is clear under § 36-1-113(f)(3) (Supp. 1998), that it is within the trial court’s
discretion to determine the nature of the incarcerated parent’ s participation in the proceeding.
Virtually, the same issue in the case sub judice was before this Court in State, Dept. of
Children’ sServicesv. Moss, No. 01A01-9708-JV-00424, 1998 WL 122716 (Tenn. App. March
20, 1998). In Moss, thefather, who wasincarcerated at thetime, contended that his due process
rights had been violated by the failure of the trial court to require his presence at the parenta

rights termination hearing.

Although the petition in Moss was filed in 1996, and the trial court hearing was held on
December 18, 1996, this Court, and apparently thetrial court, failed to discussthe provisions of
T.C.A. 8 36-1-113(f)(3), then in force as quoted in Mr. Rice's brief. The Court quoted T.C.A.
§ 41-21-304, and the Court opined that the current status of thelaw isthat party defendantshave
no absolute right to be in attendance at the hearing of a civil matter. 1d. at *5. Moreover, the
Court stated that if the incarcerated defendant has been afforded an adequate opportunity to
present a meaningful defense, there is nothing to prohibit the court from proceeding with the
matter in the absence of theincarcerated defendant. 1d. “Whether to permit aprisoner inadvil
caseto be physically present at court should be left within thetrial court’ s sound discretion with

theinstruction that this discretion should be exercised with the best interes of both the prisoner

2 T.C.A. 41-21-304 (1997) provides:

(@ In no civil case can a convict be removed from the
penitentiary to give personal attendance at court, but testimony
may be taken by deposition, asin other cases. . . .
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and the government in mind.” 1d. at *6. The Court held that the incarcerated father’s due
process rights were not violated by the trial court’s failure to require his presence at the
termination hearing. We agree with the M oss Court’ sreasoning in view of the provisions of the
present statute vesting discretion in the trial court.

In its order denying Mr. Rice’s petition for writ of habeas corpus ad testificandum, the
trial court stated, in pertinent part, as follows:

. . . [U]pon the Petition for Writ of Habeas Corpus ad
Testificandum, statementsof counsel, and, infact, upontheentire
record inthiscause, from all of which it appearsto the Court that
the costs and inconvenience of transporting a prisoner from his
place of incarceration to the courtroom, the potential danger to
society, the probability of successon the merits, and theinterests
of theinmatein presenting histestimony in person dictate that the
petition should be denied.

Given the foregoing, it appears that the trial court considered the appropriatefactorsin
the determination concerning Mr. Rice' s attendance at trial, thus correctly denying his request
to attend.

Notwithstanding the above conclusion, our inquiry is not over. From areview of the
record and the briefs submitted, there remains an issue before us as to whether the trial court
erredin terminating the parental rightsof Mr. Rice. Inthefinal order of adoption, thetrial court
based its decision to terminate Mr. Rice's parental rights on grounds that Mr. Rice had
abandoned his minor child in that he “has not seen nor paid child support for the child since
April 30, 1993.”

It appearsthat the trial court focused on the wrong time period in determining whether
Mr. Rice had abandoned the minor child for purposes of terminating his parental rights. T.C.A.
§ 36-1-113 (Supp. 1998) providesin petinent part:

(c) Termination of parental or guardianship rightsmust be
based upon:

(1) A finding by the court by clear and convincing
evidence that the grounds for termination of parental or
guardianship rights have been established; and

(2) That termination of the parent’ sar guardian’ srightsis
in the best interests of the child.

Grounds for termination of parentd rights are set farth in T.C.A. 8§ 36-1-113(g) (Supp.
1998) which providesin pertinent part:

(g) Initiation of termination of parental or guardianship
rights may be based upon any of the fdlowing grounds:



(1) Abandonment by theparent or guardan, asdefinedin
§ 36-1-102, has occurred,;

(6) The parent has been confined in a correctional or
detention facility of any type, by order of the court as aresult of
acriminal act, under asentence of ten (10) or moreyears, and the
child is under eight (8) years of age at the time the sentence is
entered by the court.

Concerning what constitutes abandonment, T.C.A. 8§ 36-1-102 (Supp. 1998) provides,
as pertinent to the circumstances of the present case, as follows:

(1)(A) “Abandonment” means, for purposes of
terminating the parental or guardian rights of parent(s) or
guardian(s) of a child to that child in order to make that child
available for adoption, that:

(iv) A parent or guardian isincarcerated at the time of the
institution of an action or proceeding to declare a child to be an
abandoned child, or the parent or guardian has been incarcerated
during all or part of the four (4) months immedately preceding
the ingtitution of such action or proceeding, and either has
willfully failed tovisit or has willfully failed to support or make
reasonabl e payments toward the support of the child for four (4)
consecutive months immediately preceding such parent’s or
guardian’ sincarceration, or the parent or guardianhasengagedin
conduct prior toincarcerationwhich exhibits awanton disregard
for the welfare of the child.

The tria court based its finding of abandonment on the period of time following Mr.
Rice sincarceration. Thetimeframethetrial court should have used wasthe four months prior
to hisincarceration. T.C.A. 8 36-1-102(1)(A)(iv). Sincethetria court made no finding inthis
regard, nor wasthere any relianceon T.C.A. § 36-1-113(g)(6), the case should be remanded for
further proceedings. Moreover, the trial court on remand should require compliance with the
provisionsof T.C.A. § 36-1-113(f).

The trial court’s order terminating the parental rights and granting the adoption is
vacated, and the caseisremanded for further proceedingsconsistent with thisopinion. Costs of

the appeal are assessed to the appd|ees.
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